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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

kil Arising out of Order-in-Original No. 43/AC/MEH/CGST/20-21 fa<te: 16.02.2021 issued by
Assistant Commissioner, CGST& Central Excise, Divison Mehsana, Gandhinagar
Commissgionerate

Gl arderarat 7 M UG UciName & Address of the Appeliant / Respondent

M/s Shivalik Corporation

Praful S. Prajapati, Shreefal Heights,
E-802, Sardar Chowk, Kudasan,
Gandhinagar
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Any person aggrieved by this Order-in-Appea! may fi.2 an appeal or revision apyplication, as the
one thay be against such order, to the appropriate authority in the following way :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Minidtry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhl| - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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ion application to Government of India:

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
Nactory or from one warehouse to another during the course of processing of the geods in a
or in storage whether in a factory or in a warehouse.
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In cask of rebate of duty of excise on goods exported to any country or territory outside
India ¢f on excisable material used in the manufacture of the goods which are exported
to any| country or territory outside India.
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In cage of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
prodycts under the provisions of this Act or the Rules made there under and such order
is pagsed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of thel Finance (No.2) Act, 1998.
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above application shall be made in duplicate in Form No. EA-8 as specified under

Rule |9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the ofder sought to be appealed against is communicated and shali be accompanied by

two

dopies each of the 010 and Order-In-Appeal. It should also be accompanied by a

copy|of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The

revision application shall be accompanied by a fee of Rs.200/- where the amount

involyed is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than|Rupees One Lac.
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Appeal to Qustom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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e west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

"flgor, BahumaliBhawan, Asarwa,Girdhar Nagar, Ahmedabad @ 380004. in case of appeals

an as mentioned in para-2{i) (a} above.



(3)

(4)

(14)

.

The appeal to the Appellate Tribunal shall .!ie"-figéﬂ:”?iﬁ'quadruplibate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appéal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in”
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place: where the bench of

the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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Tz FUU E |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penaity confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(®xv) amount determined under Section 11 D;
(xxvi) amount of erroneous Cenvat Credit taken; _
(xxvii} amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shivalik
Corpordtion, Opp. Suraj Dairy; R 8 No.14, Vijapur, Himmatnagar
Highway, Vijapur — 382287 (hereinafter referred to as the appellant)
against| Order in Original No. A3/AC/MEH/CGST/20-21 dated 16-02-2021
Thereinhfter referred to as “impugned order’] passed by the Assistant

Commigsioner, CGST, Division Mehsana, Commissionerate

Gandhinagar [hereinafter referred to as “adjudicating authority’].

9. Biriefly stated, the facts of the case is that the appellant are holding
Servicel Tax Registration No. ACEFS2142JSD001 and are engaged in
construetion of residential complexes. During the course of audit of the
recordd of the appellant for the period from F.Y.2014-15 to F.Y. 2017-18
(upto June, 2017} by the officers of CGST Audit Commissionerate,
Ahmedabad, and on reconciliation of the income shown in their financial
statembents with those shown in their ST-3 returns, it was noticed that
there fwas a difference in the income shown by the appellant in their
financial records and the ST-3 return. It, therefore, appeared that the
appelllnt had not disclosed to the department that they had provided
servicds to their customers on which income was earned by them.
Therefore, the appellant appeared to have suppressed the consideration
receivéd by them on services provided to their customers, in their ST-3
returnk. Further, there was a difference in showing receipts for the F.Y.
2014-15 to F.Y. 2017-18 (upto June, 2017), therefore, the service tax

amounting to Rs.36,132/- was liable to be demanded and recovered from

them.

21 It was also observed during the course of audit that the appellant
had atailed abatement of 75% for the F.Y. 2014-15 and F.Y. 2015-16 under
Notifibation No. 26/2012-ST dated 20.06.2012. From letter dated

06.0812019 of the appellant, it was seen that their project consisted of

ercial units also. The appellant submitted that there were 95

tial homes and 92 shops in the project. The abatement rate allowed
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for] Commercial Units was only 70% during the said period in terms of
No[ification No. 26/2012-ST dated 20.06.2012 whereas the appellant had

avhiled abatement of 75%. The differential service tax payable, on account

of hvailment of excess abatement of 5%, amounted to Rs.3,21,971/-.

9.9 The appellant was issued Show Cause Notice bearing No.
F.No.VI/1(b)-73/Shivalik Corporation/IA/18-19/AP-58 dated 16.10.2019
wHerein it was proposed to demand and recover the service tax amounting
to|Rs.36,132/- and Rs.3,21,921/- under the proviso to Section 73(1) of the
Fihance Act, 1994 along with interest under Section 75 of the Finance Act,

. 1994. Imposition of Penalty was also proposed under Section 78(1) of the
Fihance Act, 1994. ’

3.| The said SCN was adjudicated vide the impugned order wherein the
ddmand for Service Tax was confirmed under Section 73(1) of the Finance
Att, 1994 along with interest. Penalty equal to the service tax confirmed

whs also imposed under Section 78 of the Finance Act, 1994.

4| Being aggrieved with the impugned order, the appellant has filed the

inlstant appeal on the following grounds

. . Personal Hearing was not conducted. The first letter for Personal
Hearing dated 01.02.2021 was issued through mail for PH on
04.02.2021 granting merely three days for preparation. They had
sent mail to the department on 03.02.2021 and 05.02.2021 stating
that as the firms is dissolved some time would be required to study
all the matters. They were also in the process of appointing new
Chartered Accountant. However, the request was totally igﬁored and
two further letters dated 04.02.2021 and 08.02.2021 were issued for
PH on 08.02.2021 and 10.02.2021. Without granting any further
opportunity and within six days the impugned order was issued.
Hence, no opportunity for representing their case or submitting reply

to the SCN was provided to them. Hence, the impugned order has

been issued in violation of the principles of natural justice.
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T1+e SCN was issued in October, 2019 and the department did not
aqt upon it for around 14-15 months till February, 2021 and only a
fehv days were granted for PH and the order was issued even when
tilme of only a month or two was asked by them.

The above provisions and the CBIC guidelines were completely

ignored in passing the impugned order.
hey rely upon the decision in the case of Jay Arts Vs. Commissioner
C.Ex., Mumbai-II — 2006 (202) ELT 144 (Tri.- Mumbai) and Kesari
arine Services Vs. UOI — 2021 (44) GSTL 71 (AP). Their case is
dquarely covered by the above judgment as not opportunity of PH
was provided to them. _
During the audit while reconciling the values between the books of
hecounts and ST-3 there was excess payment of service tax
hmounting to Rs.50,605/- during F.Y. 2015-16 whereas there was
short payment of service tax amounting to Rs.17,901/- and
Rs.18,231/- during F.Y. 2014-15 and 2017-18 (1st  quarter)
respectively. They request time to submit the reconciliation.
They had already submitted that as there was excess payment of
service tax during F.Y. 2015-16 they were under the bonafide belief
that the same can be adjusted against the liability and no further
amount has to be paid in cash. This fact was also produced before
the audit and in their reply to the SCN, however, the same was
completely ignored by the adjudicating authority.
In the impugned order it has been stated that they had not given
advance intimation to the department for such excess payment.
However, from the reconciliation table {para 18 of the impugned
order) itself it is clear that the values in the books of accounts have
been tallied with ST-3 returns and if there was any adjustment, the
difference would not have been zero.
They are engaged in the business of construction of residential and
commercial units and have claimed abatement under Notification
No. 26/2012-ST dated 20.06.2012. They were under the belief that
abatement of 75% is available to both residential and commercial

nits instead of 70% in the case of commercial units. The impugned
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order has been issued confirming demand of service tax on excess 5%
abatement on both residential and commercial units whereas
abatement was properly claimed for residential units.

As there were various changes which had taken place in calculating
the abatement, they were unaware of the same had had mistakenly
claimed abatement of 76% on commercial units. Hence, it would not
be justifiable to confirm the demand by invoking the extended
period.

Due to lack of opportunity of PH they could not provide the relevant
documents. The revised calculation showing the bifurcation of value
between residential and commercial units would be provided in due
course of time.

The charge of suppression is not sustainable as they were under the

bonafide belief that excess payment of gervice tax in F.Y. 2015-16

can be adjusted against the liability and not further service tax
liability is outstanding.
There is no provision for providing any information of excess
payment of tax to the department. Hence, invoking extended period
and confirming demand of service tax is not proper.
In the case of abatement, it is clear that there had been multiple
changes in the abatement rates and it is difficult for a common man
to keep track of such changes. Therefore, confirming demand by
invoking extended perioed is not just and proper.
As per the provisions of Section 73 of the Finance Act, 1994 where
service tax was not paid by reason other than fraud, the period of
service of notice shall be thirty months from the relevant date.
Accordingly, the service tax liability for the period from April, 2014
to June, 2017 is time barred and is liable to be dropped.
In the absence of suppression, imposing of penalty under Section 78
is not proper. In absence of demand, question of payment of interest
and penalty does not arise. The penalty imposed is not in accordance
with the conditions specified in Section 78(1) of the Finance Act

1994. Hence, even if the demand of service tax is proper, levy of
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100% penalty is not proper as the maximum penalty shall be 50% as

pér the provision of law.

Phbrsonal Hearing in the case was held on 12.01.2022 through virtual
$hri Punit R. Prajapati, Chartered Accountant, appeared on behalf

of the hppellant for the hearing. He reiterated the submissions made in

appeal| memorandum. He requested to remand the matter before the

adjudidating authority as effectively no personal hearing was granted to

them.

6.

I|have gone through the facts of the case, submissions made in the

Appeal Memorandum, submissions made at the time of personal hearing

and arditional- written submissions as well as material available on

record

. The issue before me for decision is :

1| Whether the appellant had short paid service tax as

ascertained by audit officers on reconciliation of their

financial records and ST-3 returns ?

i1l Whether the appellant had short paid service tax by

7.

availing excess abatement in respoct of Commercial units ?

1t is observed that the appellant have in their appeal memorandum

as well during the course of personal hearing stated that they were not

grantdd the opportunity of personal hearing and that their request for

adjounment was not considered by the adjudicating authority. The

7.1

r w].

ant have, therefore, requested that the case be remanded back for

after, the case was adjudicated ex-parte. In this regard, the

ant have contended that vide mail cated 03.02.2021 an'd 05.02.2021
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thpy are in the process of appointing new Chartered Accountant. The

anpellant have submitted copies of the said letters with their appeal
memorandum. On going through mail dated 03.02.2021, I find that the
ambellant had informed that their firm was closed and they are required to
aplpoint consultant for the hearing. They requested that the hearing be
fized in the month of March, 2021. Further, vide mail dated 05.02.2021
the appellant submitted their contact details and reiterated that contents
ofl their mail dated 03.02.2021. They requested for atleast two to three
weeks time and that in the interest of natural justice reasonable time be
granted to them. I find that there is nothing in the impugned order to
. indicate whether the appellant’s request for adjournment was taken on

record and considered by the adjudicating authority. It is also not

fopthcoming whether the request of the appellant was accepted or rejected.
Ttlis not the case that the appellant did not wish to be heard in person. On
tHe contrary, the appellant have clearly sought time on the grounds stated
by them in their mails. Inspite of this, the adjudicating authority has

proceeded to decide the case ex-parte.

712 Further, in terms of Section 33A (1) of the Central Excise Act, 1944,
tHe adjudicating authority shall give an opportunity of being heard. In
tdrms of sub-section (2) of Section 33A, the adjudicating authority may

o

djourn the case, if sufficient cause is shown. In terms of the proviso to

oo

Lction 33A (2), no adjournment shall be granted more than three times.

—t

# the instant case, I find that request of the appellant was not considered

=

 the adjudicating authority. The adjudicating authority was bound to
elther accept or reject the request of the appellant. I further find that

three adjournments as contemplated in Section 33A of the Central Excise
xlzt, 1944 have also not been granted to the appellant. I also find it
relevant to refer to the judgment of the Hon ‘ble High Court of Gujarat in
the case of Regent Overseas Pvt Ltd. Vs. UOI — 2017 (6) GSTL 15 (Guj)

wherein it was held that :

%12. Another aspect of the matter is that by the notice for
personal hearing three dates have becn fixed and absence of the
petitioners on those three dates appears to have been considered as
grant of three adjournments as contemplated under the proviso to
sub-section (2) of Section 33A of the Act. In this regard it may be
noted that sub-section (2) of Section 33A of the Act provides for
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grant of not more than three adjournments, which would envisage
four dates of personal hearing and not three datcs, as mentioned in
the notice for personal hearing. Therefore, cven if by virtue of the
dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant of two
adjournments and not three adjournments, as grant of three
adjournments would mean, in all four dates of personal hearing.”

73 Th view of the above, I am of the considered view that in the interest
of the principles of natural justice, the matter is required to be remanded
back fdr denovo adjudication after affording the appellant the opportunity

of perspnal hearing.

8  In view of the above, the impugned order is set aside and the matter

remanded back to the adjudicating authority for adjudication afresh. The

appellant should attend the personal hearing as and when fixed by the
adjudjcating authority. Accordingly, the impugned order is set aside and

the appeal of the appellant is allowed by way of remand.
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The appeal filed by the appellant stands disposed off in above terms.

Akhilesg)ﬁumar her

Commissioner (Appeals)
Attgsted: Date:  .02.2022.

(N.§urdnarayanan. Iyer)
Superintendent(Appeals),
CGS3T, Ahmedabad.

BY/RPAD / SPEED POST
To

M/s. Shivalik Corporation, Appellant
Opp. Suraj Dairy,

R S No.14, Vijapur,

Himmatnagar Highway,

Vijapur — 382287

The Assistant Commissioner, Respondent
CGST & Central Excise,




Division- Mehsana,
Commissionerate : Gandhinagar

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.

9. The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)

| 4~ Guard File.
5. P.A. File.




